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TMrr , ¥ „, PATENT APPLICATION 

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

Applicant: Beltran Evaminpr- vj™a v;^u^.i , RECEIVED 

SeriaINo: 10/657,745 Art Group: 3632 ^ CEN7HAL ^CE N 7ER 

Filing Date: 9/8/03 Docket No: BELTRAN 01 MAR 2 ft 3nn* 

Title: APPARATUS FOR TRANSPORTING A CONTAINER * b 2007 



Date: 3/26/07 

Pre-Appcat Brief Request for Review 

1. In the Final Office Action dated 10/24/06, the Examiner reasserted the rejection 
of claims 1-9, 16-21, and 28-31. In particular, claims 1-9, 16-21, and 28-31 have been 
rejected under 35 USC § 102 (b) as being anticipated by Burreli (U.S. Patent No. 
3,753,543). In addition, the Examiner indicated that this application contains claims 
directed to the following patentable distinct species of the claimed invention: Species I 
drawn to figures 1-3; Species II drawn to figures 4, 5A, 5B, 6A, and 6B; Species III 
drawn to figure 5; Species IV drawn to figure 7A and 7B; and Species V drawn to figure 
8. Applicant respectfully believes that there is a clear deficiency in the prima facie case 
in support of these rejections and requests review of the allowability of claims 1-37. 

2. Claims 1-9, 16-21, and 28-31 have been rejected under 35 USC § 102 (b) as being 
anticipated by Burreli (U.S. Patent No. 3,753,543). The applicant respectfully disagrees 
with this rejection and the reasoning thereof. 

Burreli does not teach or suggest a base having a first geometric shape in a first 
plane to support the container. Instead, Burreli teaches at column 2, lines 14 - 21 a yoke 
comprising a base 24 and a pair of generally parallel spaced apart projecting arms 25 is 
welded or otherwise fixed to one end of support plane 10. Arms 25 in turn are welded or 
otherwise rigidly secured to a generally circular support ring 26, which is open on one 
side and is provided with a pair of outwardly projecting ears 27 and 28. Support ring 26 
is of a size to receive and engage the bottom flange 19 of the gas container. 
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As such, Burrell is teaching that the support ring 26 engages the container, not the 
base as is presently claimed. Thus, claims 1-9, 16-21, and 28*31 are not anticipated by 
Burrell. 

3. The application contains claims directed to the following patentable distinct 
species of the claimed invention: Species I drawn to figures 1-3; Species II drawn to 
figures 4 : 5A, SB, 6A, and <5B; Species III drawn to tigure 5; Species IV drawn to figure 
7A and 7B; and Species V drawn to figure 8. 

37 CFR § 1. 142 (Requirement for restriction) 

( a ) If two or more independent and distinct inventi ons are chimed in a single 
application, the examiner in an Office action will require the applicant in the reply 
to that action to elect an invention to which the claims will be restricted, this 
official action being called a requirement for restriction (also known as a 
requirement for division). Such requirement will normally be made before any 
acnon on die merits; however, it may be made at any time before final action. 

(b) Claims to the in vention or inventions not elected, if not canceled, are 
nevertheless withdrawn from further consideration by the examiner by the 
election, subject however to reinstatement in the event the requirement for 
restriction is withdrawn or overruled. 



MPEP 802.01 Meaning of "Independent" and "Distinct" (in part) 

35 U.S.C. 121 quoted in the preceding section states that the Commissioner may 
require restriction if two or more "independent and distinct" inventions are claimed in 
one application. In 37 CFR 1.141, the statement is made that two or more "independent 
and distinct inventions" may not be claimed in one application. 

This raises the question of the subjects as between which the Commissioner may 
require restriction. This in turn, depends on the construction of the expression 
independent and distinct" inventions. 

INDEPENDENT 

The term "independent" (i.e., no t dependents me ans that nW j s no discing 
relationship between the two or more s ubjects disHn^d that j s , m 
unconnected in design, operation, or effect, for example: (1) species under a genus 
which species are not usable together as disclosed; or (2) process and apparatus 
incapable of bemg used in practicing the process. 

DISTINCT 
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I he term "distinct" means that two or more subjects as disclosed are related for 
example, as combination and part (subcombination) thereof, process and apparatus 
for its praci.ce, process and product made, etc, but are capable of separate 
manufacture ^ use or sale as claimed, AND ARE PATENTABLE fnovel anrf 
uncWus) OVER RACH OTHER dhnu^ ~tW ^ each he .'np^t.ll 
of the pnor art) . It will be noted that in this definition the term related is used as an 
alternative for dependent in referring to subjects other than independent subjects. 

MPEP 803 Restriction - When Proper (in part) 
S^ENTIONS FOR RESTRlCTION BETWEEN PATENTABLY DISTINCT 

dis?n;TmvL^ns: Criteria ** * requirement for * eStricti ™ between patentably 

(A) The inventions must be independent face MPHP § 802.01 . 6 80rt fi4 « m nn 0f 
distinct as claimed (see MPEP § 806.05 -§ 806.05(1)); and ^ ' 

xJ^T^ must be Q 3cn ' 0y3 bu"ten tftc ^xHiTiinr-r if restriction is required fsee 
MPEP § 803.02, § 806.04(a) -§ 806.04®, § 808.01(a), and § 808.02) 

MPEP 806 Determination of Distinctness or Independence of Claimed Inventions 

The general principles relating to distinctness or independence may be summarized as 
louows: 

(A) Where inventions are independent '(i.e., no disclosed relation therebetween) 
restriction to one thereof is ordinarily proper, MPEP § 806.04 -§ 806.04(i), though a 
reasonable number of species may be claimed when there is an allowed (novel and 
unobvious) clatm generic thereto. 37 CFR 1.141, MPEP § 809.02 -§ 809. 02(e). 

maybe proper inVCnti ° nS telatcd M disc,osed but *™ distinct as claimed, restriction 

(C) Where inventions are related as disclosed but are not distinct as claimed 
restriction is never proper. ' 

Where restriction is required by the Office double patenting cannot be held, and thus it 
is imperative the requirement s hould never be made where relat ed invention, as claimed 

SpftffiB V ^ B> - "? (Q MPEP § 806 05 " § 806 - 05 « ^ § 809 °3. See 
MPEP § 802.0 1 for catena for patentably distinct inventions. 

The present patent application includes 6 independent claims and a total of 37 
claims. Claim 1 has dependent claims 2-8, claim 10 has dependent claims 1 1-15, claim 
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16 has dependent claims 17-21, claim 22 has dependent claims 23-27, claim 28 has 
dependent claims 29-31. and claim 32 has dependent, claims 33-37. 

Independent claims 1, 16, and 28 are directed towards apparatus for transporting a 
container, a plurality of containers, and for carrying a vase of flowers, respectively, Each 
of independent claims 1. 16, and 28 include a base, a retaining section, and a brace. 
While these claims may be distinct (i.e., patentable over one another), they are not 
directed towards independent inventions since there is only rtT ,e subject disrio^ that 
being an apparatus for transporting one or more containers, which includes a vase of 
flowers. As defined in MPEP 802.01, "independent inventions" means that there is no 
disclosed relationship between the tw o or more subjects digglos^ 

Independent claims 10, 22, and 32 are dixcUcd towards a system for transporting 
a plurality of containers, or vases of flowers. Each of these independent claims includes 
a plurality of transporting apparatuses and a support structure, where the transporting 
apparatuses relates to one or more of independent claims 1, 16, and 28. While 
independent claims 10, 22, and 32 may be distinct (i.e., patentable over one another), they 
are not independent of each other or of claims 1, 16, and 28. In particular, only one 
subject is dicclosed for the present invention, Lbal being transporting containers, which 
may be done in a system. As stated in MPEP 802.01 The term "independent" (i.e.. not 
dependent) means that there is no dis c losed relationship between the two or more 
subjects disclosed , that is, they arc unc onnected in design, operation, or effect, for 
example: (1) species under a genus which species are not usable together as disclosed: or 
(2) process and apparatus incapable of being used in practicing the process. 

Based on the foregoing reasons, the applicant requests that the Examiner 
withdraw the restriction requirement. 
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RESPECTFULLY SUBMITTED, 

By: /Timothy W. Marldson rsg. 33,534/ 
Timothy W. Markison 
Phone: (808)665-1725 
Fax No. (808) 665-1728 



RECEIVED 
CENTRAL FAX CENTER 

MAR 2 6 2007 



below 1 * ccrt ' f y tha1 rt « correspondence is bring transmitted by Facsimile to 



03/26/2007 



CKRTIF1CATK Of FACSlMlf.n " ' 

Patent &_T^oWkOflie^ foe*™ j|o number (571) 273-3300 on the dmc 



Dote 




PAGE 6/11 * RCVD AT 312612007 4:25:58 PM [Eastern Daylight Time] ' SVR:USPTO-EFXRF-5/4 ' DNIS:2738300 ' CSID:9724632078 1 DURATION (mm*ss):03*38 



03/26/2807 15:24 9724632078 



BADKINS PAGE 09 

RECEIVED 

CENTRAL FAX CENTER ) PrinrF , rm , 

MAR 2 6 2007 



Doc Code: AP.PRE.REQ 



PTO/Sa/33 (07-03) 
Approved tor uss through xx/xx/HMx. OMb 0651-OOw 

Undw n*> pu.^ e>-rf,wi^ « „< mac ~ os - Pat « ftl a™) Trademark Office; U.S. DEPARTMENT OF COMMERCE 

Under mc Paperwork Reduction Act of 198S. no poro™ pro m^.^ te a » ct*\,«hn of information untew II Jiawfaya a vaiio qm 8 conTror numbed 



P RE-APPEAL BRIEF REQUEST FOR REVIEW 



I hereby certify that thfs correspondence Is telng deposited wfth the 
United Steles Postal Service with sufficient postage as first dess mall 
in an envelope addressed to "Mall Stop AF, Commissioner for 
Pa tents. P.O. Box 1450. Alexandria, VA 22313-1450 - (37 CFR 1.8(a)] 



Signator y /yV 



Typed or printed 
name 



Barbara A. Adklns 



Docket Number (Optional) 



tieitran 01 



Application Murnber 



10/657,745 



Filed 



9/8/03 



First N»ii«?U Inventor 

jBeltran 



Art Unrt 



|3632 



Examiner 



Wrjnd, Kimberly 



Applicant requests review of the final rejection in the above-identified application. No amendments are being tiled 
witn this request. 11 



This request is being filed with a notice of appeal. 



The review is requested for the reason(s) stated on the attached sheet(s). 
Note: No more than five (5) pages may be provided. 



I am the 
f~ applicant/Inventor. 



r— . assignee of record of the entire interest. See 37 CFR 3.71. 
1 Statemont under 37 CFR 3.73(b) io cnoloaed. (r or m PTO/aB/$0) 



I /Timothy W MarkisorV reg no 33,534 
Signature 



attorney or agent of record. 

I** RdgcstrHtton nunnoc>' 



33,W4 



| attorney or agent acliny wider 37 CFR 1.34. f 
Registration number if acting under 37 CFR 1.34 



r 



Timothy WMarkison 
Typed or printed name 

808 665-1725 
Telephone number 

3/26/07 



NOTE; Signatures of en the Inventors or assignees of record of the entire interest or their reoresentativn^ an* , Pf , lf f rorf 
Submit multiple forms if more than one signature is required, see below*. representatvofs) are required. 



IK 



'Total of 



forms are submitted. 



. Tnte collaalon of .morrnatton la required by 35 U.S.C. 132. The information is required to Obtain or retain a benefit bv the nublte whwh ie »n fit. ^ ». . ***** 
to process an application. Confidentiality to governed bv 35 U S C M7 B ndl? re* i 1 i 1 a\ i»1m !L * .? p KT) * to m < and ^ USPTO 

if you /»eet/ assistance in completing the form. e*tl V-0O0-P7O-9 f 99 and s&oct option 2. 
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